STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
FLETCHER C. BI SHOP, JR ,
Petiti oner,
VS. Case No. 98-0056

DEPARTMENT OF HEALTH,

Respondent .

N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on February 24, 1998, in Tavares, Florida, before Donald R
Al exander, the assigned Adm nistrative Law Judge of the Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Robert P. Jencic
102 Sout h Pal m Avenue
Howey in the Hlls, Florida 34737

For Respondent: Marya Reynol ds Latson, Esquire
Post O fice Box 2408
Ccal a, Florida 34478

STATEMENT OF THE | SSUE

The issue is whether Petitioner's request for a variance
from agency rul es governing daily donmestic sewage flow so as to
authorize an increase in the nunber of seats for his restaurant
| ocated in Howey in the Hlls, Florida, should be approved.

PRELI M NARY STATEMENT

This nmatter began on Decenber 4, 1997, when Respondent,



Department of Health, issued a letter denying a request by
Petitioner, Fletcher C. Bishop, Jr., through his |essee,
Robert P. Jencic, for a variance fromthe requirenents of
Chapter 64E-6, Florida Adm nistrative Code, for property | ocated
in Howey in the Hlls, Florida. Thereafter, Jencic requested a
formal hearing to contest the proposed denial of his request.

The matter was referred by Petitioner to the D vision of
Adm ni strative Hearings on January 8, 1998, with a request that
an Adm nistrative Law Judge be assigned to conduct a formal
hearing. By Notice of Hearing dated January 27, 1998, a final
heari ng was schedul ed on February 24, 1998, in Tavares, Florida.

At final hearing, Petitioner was represented by Robert P.
Jencic, who currently | eases the property and has a contract to
purchase the property on March 1, 1998. Also, Petitioner
presented the testinony of Andrew Patrick, who is the grandfather
of Jencic's fiancee, and he offered Petitioner's Exhibit 1 which
was received in evidence. Respondent presented the testinony of
Roberta H. Gutting, an environmental supervisor for the Lake
County Health Departnment; and David H Hamonds, an environnent al
specialist for the Bureau of Onsite Sewage Prograns of the
Department of Health. Also, it offered Respondent's Exhibits
A-F. Al exhibits were received in evidence.

There is no transcript of hearing. Proposed findings of
fact and conclusions of |aw were due by March 6, 1998. None were

filed by either party. However, on March 4, 1998, Petitioner



submtted a letter with several docunents identified as "Defense
Exhibits A through H " This subm ssion is discussed in the

Concl usi ons of Law portion of this Recormmended Order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

1. Petitioner, Fletcher C. Bishop, Jr., is the owner of a
parcel of property |located at Lot 22, Block C 2, Lakeshore
Hei ght s Subdi vi si on, 102 South Pal m Avenue, Howey in the Hills,
Florida. The property consists of .0946 acre, or approximately
one-tenth of an acre, and is one of several parcels located in
Block C-2. Since January 1997, the property has been | eased to
Robert P. Jencic, who now operates a pizza restaurant on the
prem ses known as Hungry How es Pizza Shop. According to Jencic,
he has a contract to purchase the property from Bi shop at the end
of his lease, or on March 1, 1998. \Wether the property was
actual ly purchased by Jencic on that date is not of record.

2. Lakeshore Heights Subdivision is not served by a central
wast ewat er treatnent system rather, each lot is served by a
septic tank and drainfield system Lot 22 adjoins several other
commerci al or business establishnents situated on Lots 20, 21,
23, and 23A in the western half of Block G2, and all share a
common drainfield easenent |ocated to the rear of the |ots.

Except for Lot 20, all lots have tied into the drainfield and now



use the easenent for waste di sposal purposes. Because they share
a common easenent, each | ot has been allocated a portion of the
easenent for its respective septic tank and drainfield. In
Petitioner's case, he has been all ocated approxinately 990 square

f eet.

3. After Jencic signed a commtnent in January 1997 to
| ease and purchase the property, he nmade extensive renovations in
order to convert the property to a restaurant. On or about
February 20, 1997, Jencic net with a representative of the Lake
County Heal th Departnent, an agency under the direction and
control of Respondent, Departnment of Health (Departnment). At
that time, Jencic filed an application for a site eval uation
concerning the replacenent of the existing onsite sewage di sposal
system The application noted that he intended to operate a
pi zza restaurant with 56 proposed seats.

4. On February 21, 1997, a site evaluation was conducted by
Robin Gutting, a Lake County Departnent of Health environnental
supervisor. According to her report

[t]he property size of 4120 square feet with

avai l abl e central water wll allow a maxi mum
236 gallons of sewage flow per day . . . This
will allowa 12 seat restaurant using single

service articles and operating | ess than

16 hours per day. . . The size of the Onsite

Sewage Treatnent and Di sposal System woul d be
a mninmm 900 gallon tank wth 197 square

feet of drainfield trench configuration.
(enphasi s added)




Janci c received a copy of the report on or about March 12, 1997,
and it clearly conveyed to himthe fact that he could operate no
nmore than 12 seats in his restaurant due to sewage fl ow
[imtations on his property.

5. Despite being on notice that the restaurant woul d be
l[imted to only 12 seats due to the lot flow restrictions, on
March 19, 1997, Jencic filed an application with the Lake County
Heal th Departnment for a construction permt to replace the
exi sting septic tank with a 900 gallon septic tank, install a
900 gallon grease trap, and utilize a 197 square-foot primary
drainfield and a 200 square-foot bed system The application
i ndi cated that Jencic intended to operate a restaurant "for
12 seats, single service, open |less than 16 hours per day."

6. On May 28, 1997, Jencic's application was approved for
"12 seats, single service, open |less than 16 hours per day."
After installing the new tank and grease trap, Jencic began
restaurant operations subject to the above restrictions.

7. After operating his pizza restaurant for a short period
of time, Jencic determ ned that he could generate a profit only
if the restaurant could be expanded to allow nore seats, and he
coul d use china and silverware (full service articles) rather
than single service articles (throwaway utensils). To do this,
however, he would need a | arger sewage treatnent system

8. By letter dated Novenber 9, 1997, Jencic requested a

vari ance from various Departnent standards for onsite sewage



treatnent and di sposal systens so as to "increase the seating
from1l2 seats to a maxi nrum of 36 seats and [authorize] the use of
china, silverware, and dishes.” Although the |etter does not
refer to any rules, the Departnent has treated the letter as
seeking a variance fromthree of its rules found in Part 1,
Chapter 64E-6, Florida Adm nistrative Code.

9. First, Rule 64E-6.001(4)(c), Florida Adm nistrative
Code, provides that an establishnment cannot exceed the |lot flow
al | omances aut horized under Rule 64E-6.005(7)(c), Florida
Adm nistrative Code. |If the seating capacity in the restaurant
were increased, Jencic would exceed the lot flow allowances in
violation of this rule.

10. Second, Rule 64E-6.005(7)(b), Florida Adm nistrative
Code, prescribes the manner in which a determ nation of |ot
densities shall be made. Anobng other things, daily sewage fl ow
cannot exceed an average of 2,500 gallons per day per acre. The
easenment which Petitioner shares with other lots is far |ess than
an acre, even counting the space allocated to the adjoining |ots.

11. Finally, Rule 64E-6.008(1), Florida Adm nistrative
Code, provides that m ninmum design flows for systenms serving a
structure shall be based on the estimated daily sewage fl ow as
determ ned by Table | of the rule. That table specifies an
estimated daily sewage flow of 20 gallons per seat for
restaurants using single service articles only and operating |ess

than 16 hours per day. Therefore, a 12-seat restaurant with



t hose operating characteristics would require a systemthat could
handl e at | east 240 gal |l ons of sewage flow per day. The table
further provides that a restaurant operating 16 hours or |ess per
day with full service will generate an estinated sewage fl ow of
40 gal l ons per seat. Thus, a restaurant with up to 36 seats, as
Jenci ¢ has requested, would require a system handling at |east
1,440 gall ons of sewage flow per day.

12. In order to qualify for a variance, an applicant mnust
show that (a) the hardship was not caused intentionally by the
action of the applicant; (b) no reasonable alternative exists for
the treatnment of the sewage; and (c) the discharge fromthe
onsite sewage treatnent and disposal systemw ||l not adversely
affect the health of the applicant or significantly degrade the
groundwat er or surface waters. In its letter denying the
vari ance, the Departnent asserts that Jancic has failed to show
that itens (a) and (c) have been satisfi ed.

13. Jencic, who recently immgrated to this country, wll
suffer considerable financial hardship if the request for a
vari ance is denied. Indeed, he denonstrated at hearing that his
Iife savings have been invested in the restaurant, and his
parents have placed a substantial nortgage on their property to
assist himin his endeavor. |f he does not purchase the property
as required by his contract, he will be forced to restore the
property to its original condition at great expense. In short,

given his investnent in renovations and equi pnent, unless the



restaurant is expanded, he fears he nust file for bankruptcy.

14. Both parties agree that Jancic will suffer a hardship
if the variance is not approved. However, Jancic was aware of
the ot flowlimtations before he nade application to repl ace
the existing septic tank in March 1997, and well before he began
operating the restaurant in May 1997. Unfortunately, then, it
must be found that the hardship was intentionally created by
Jencic's own actions.

15. If the variance were approved, it would result in a
much | arger anount of sewage being di scharged into the easenent,
whi ch coul d not handl e that amount of flow. This in turn could
cause the systemto fail, thus creating a sanitary nui sance and
t he | eaching of sewage into the groundwater. |In this respect,
Jancic has failed to show that the discharge will not adversely
affect the health of the applicant or significantly degrade the
groundwat er or surface waters.

16. Jencic offered into evidence a summary of his water
usage during a representative period in 1997. That docunent
i ndi cated that netered water usage was approxinmately 3,000 to
4,000 gal l ons per nonth, even when he tenporarily (and w thout
authority) expanded his restaurant to 24 seats during a recent
two-nonth period to test water consunption at the higher seating
capacity. However, because the sewage strength of a restaurant
is far greater than that of a residence, a sewage system nust be

sized on estimated waste flow, and not netered water flow rates.



Therefore, the fact that Jancic's nonthly nmetered water usage is

| ess than 4,000 gallons is not relevant to a determ nation of the

i ssues. The sane finding nmust be nade with respect to Jancic's

wel |l -intentioned efforts to decrease water flow by installing

hi gh pressure toilets and tined spring systens on his hand sinks.
17. Jencic also requested that he be allowed "spike tinme"

during the hours of 11:30 a.m to 1:00 p.m and 6:00 p.m to

7:30 p.m, which are his peak hours of the day. In other words,

t he undersi gned assunes that he is asking that consideration be

given to the fact that he has virtually no business during the

ot her hours of the working day, and that the flow during the peak

hours al one woul d not be excessive on a daily basis. However,

the Departnent's rules are cal culated to maxi num usage, and thus

a "spi ke" allowance is not allowed.



CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the subject natter and the parties hereto
pursuant to Section 120.569, Florida Statutes (1997).

19. In this proceeding, Petitioner requests a variance from
the requirenents of various Departnent rules which restrict the
nunber of seats in his restaurant due to lot flow limtations.

Al t hough vari ances are now generally subject to the requirenents
of Section 120.542, Florida Statutes (1997), those requirenents
do not "abrogate the variance and wai ver provisions in any other
statute.” See Section 120.542(1), Florida Statutes (1997).
Because ot her variance provisions are found in Chapter 381,
Florida Statutes, the latter provisions are controlling.

20. Section 381.0065(3)(d), Florida Statutes (1997),
provides that, in its admnistration of the onsite sewage
treat nent and di sposal systens program the Departnent nmay
"[g]rant variances in hardship cases under the conditions
prescribed in this section and rul es adopted under these
provi sions. Section 381.0065(4)(g)1l.a-c, Florida Statutes
(1997), provides that a variance may not be granted until the
Departnent is satisfied that:

a. The hardship was not caused intentionally
by the action of the applicant;

b. No reasonable alternative exists for the
treatnent of the sewage; and

c. The discharge fromthe onsite sewage
treatment and di sposal systemw || not
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adversely affect the health of the applicant
or the public or significantly degrade the
groundwat er or surface waters.

21. Petitioner has failed to denonstrate that the hardship
was not caused intentionally by his own actions. That is to say,
despite being aware of the lot flowlimtations which restricted
his restaurant to 12 seats, Jancic nonethel ess invested a | arge
sum of capital to renovate and equip his restaurant, and he
comenced operations.

22. Even assuming that Jancic did not intentionally create
his own dilema, he has failed to show that the increased
di scharge fromthe restaurant will not adversely affect the
health of the applicant or significantly degrade the groundwater
or surface water. This is based on the fact that a variance
woul d all ow a | arger anmount of sewage to be discharged into an
easenent which is not designed to handl e that anount of flow
This being so, despite Jancic's good intentions and the extrenely
unfortunate circunstances he now finds hinmself in, the request
for a variance from Rul es 64E-6.001(4)(c), 64E-6.005(7)(b), and
64E-6.008(1), Florida Adm nstrative Code, nust be deni ed.

23. At hearing, Jancic discussed the possibility of
obt ai ni ng an easenent fromthe owner of the eastern half of
Block C-2 so as to increase the size of his allocated easenent.
Whether this is a viable alternative or would cause ot her | ot

owners in the eastern half of the Block to be subject to
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enf orcement proceedings due to their allocations being reduced is
not the subject of this proceeding. Rather, it would have to be
t he subject of another variance request, once the new easenent is
recorded. 1In any event, Jancic would be well-served to discuss
this option with the Lake County Departnent of Health before
attenpting to obtain the easenent.

24. Finally, on March 4, 1998, Petitioner filed a letter
and ei ght docunents identified as "Defense Exhibits A through H "
Because the record in this proceeding was cl osed on February 24,
1998, the exhibits have not been nade a part of this record.
Parent hetically, however, it is noted that the docunents sinply
corroborate the already established fact that he has expended
| arge anounts of noney in opening his business.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Health enter a Final
Order denying Petitioner's request for a variance.

DONE AND ENTERED this 11th day of March, 1998, in

Tal | ahassee, Leon County, Florida.

DONALD R ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

12



Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 11th day of March, 1998.
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COPI ES FURNI SHED

Angela T. Hall, Agency derk
Departnent of Health

Bui | ding 6, Room 102

1317 W newood Boul evard

Tal | ahassee, Florida 32399-0700

Robert P. Jencic
102 Sout h Pal m Avenue
Howey in the Hlls, Florida 34737

Marya Reynol ds Lat son, Esquire
Post O fice Box 2408
Ccal a, Florida 34478

Janmes Hardin Peterson, 111, Esquire
Departnent of Health

Bui | ding 6, Room 102

1317 W newood Boul evard

Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the Departnment of
Heal t h.
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